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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON

In re: DOW CORNI NG CORPORATI ON, Case No. 95-20512
Chapter 11

Debt or .

OPI NI ON ON DEBTOR' S MOTI ON FOR APPROVAL
OF COVPROM SE W TH THE DOW CHEM CAL COVPANY
AND HOECHST MARI ON ROUSSEL. | NC.

Backagr ound

The matter before the Court is a contested notion by the
Debt or-i n- Possession for approval of a settlenent with the Dow
Chem cal Conpany and Hoechst Marion Roussel, Inc. involving those
parties' objections to the Debtor's Mtion for Approval of
Settlements with various insurance conpanies in which both the
Debt or and the other conpani es are co-insureds. This opinion cones
as a result of a long chain of events commencing with the filing of
t housands of lawsuits against Dow Corning Corporation alleging
personal injuries caused by Dow Corning's breast inmplants. Dow
Corning tendered the conplaints to its many insurers, who, citing a
variety of defenses, exclusions and the |ike, declined to defend or
indemify its insured. Dow Corning is now prosecuting a decl aratory
j udgnent action in the Wayne County, M chigan, Circuit Court agai nst
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scores of insurance conpanies. In fact, the jury trial 1is
reportedly very near its end as this is witten.

On May 15, 1995, Dow Corning Corporation (“Debtor”) filed
a voluntary petition for relief under chapter 11 of the Bankruptcy
Code, 11 U.S.C. 8101 et seq.! The declaratory judgnment |awsuit
continued despite the bankruptcy. I n August, 1995, just prior to
the trial judge's decision on various issues of law, some of which
were di spositive, the Debtor and sonme of the then approxi mately 100
def endants settled the l|awsuit, subject to this Court's approval.
After a heated trial, lasting until 2:00 a.m of the day of the
state court's anticipated decision, and over the vociferous
objections of the Oficial Commttee of Tort Claimnts (hereafter
“TCC’) and Hoechst Marion Roussel, Inc. (“HVR’), a conmpany which is
listed as a co-insured on some of the Debtor's insurance policies,
the Court approved the settlenment of the lawsuits with these
insurers. That order is now on appeal by both objectors.

In the first week of October, 1995, the Debtor npved for
t he approval of settlenments with ten nore insurers. Again, the TCC
obj ect ed. In addition, both HVR and the Dow Chem cal Conpany

(“Chemical ”)? objected, as did nunmerous other parties whose

Hereafter, all statutory references are to this act unless
ot herwi se not ed.

2The Dow Chem cal Conpany, a 50% owner of the shares of the
Debtor, as well as a co-insured on sone of the Debtor's insurance
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identities and objections are not relevant to this opinion,
asserting that their interests as co-insureds of the policies
prevented the Debtor from concluding the agreenents. To better
understand the subject matter of this dispute it is necessary to
outline the objections of the co-insureds because in the settlenments

currently in dispute they are conprom sing sone of these positions.

The proposed settlenents between the Debtor and the
insurers are of two types. The first, which creates little
conflict, is called a “coverage-in-place” agreenment. In that form
of settlement, the insurer agrees to abide by the terns of the
i nsurance policy but the Debtor agrees to sonme reduction in the
coverage limts. The second type involves a cash payout by the
insurer inreturn for a release by the insureds of all rights to the
policy. Because these are, after all, settlenments, the Debtor
agreed to discounts ranging up to approximtely 25% off the face
amount of the policies' coverages.

The Debtor's insurance programis extrenely conplex, and
as one expert testified in connection with another contested nmatter,
quite well conceived. It consists of |ayer upon |ayer of primary,

excess and umbrella policies. As noted before, on sonme of the

policies, also objected to the original settlenments in August, but
withdrew its objections on the basis of a side agreenent which was
ultimately enbodied in the order approving those settlenents.
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policies the Debtor is nerely one of a nunmber of conpanies |isted as
an insured. It has been asserted w thout contradiction that as to
sone (if not all) of these, Chemi cal bought the policies. Excess
and/ or unbrella coverage does not “kick in” until the |lower |evels
of insurance coverage are exhausted.

It may be helpful to use one of the ten insurance conpany
settlenments as an exanple of how the argunents play out in the
course of a cash-out settlenent. On October 3, 1995, the Debtor
noved for approval of a conprom se with Federal |nsurance Conpany.
In general, the conprom se provided that Federal would pay
$13, 900,000 (in addition to any other paynents it had al ready paid
t he Debtor). Although no one is bound by it, and the Court does not
make a finding as to it, a chart provided by the Oficial Conmttee
of Unsecured Creditors (“US CC') in a brief involved with the ten
i nsurance settlenents proposes to quantify the discount off the
policy's original coverage. According tothe USCC, thelimts for
Federal 's product liability coverage is $21 mllion. Because in the
nature of insurance the coverage will be paid out over tine as
claims are made against it, it is fair to grant a present val ue
di scount for a cash payout. According to the chart, the present
value of the $21 mllion based on the WS CC s assunptions is
$15,435,627. U S CC s Response to Debtor's Mtions for Approval of

Conmproni se of Controversy Wth Various Insurers, filed Dec. 5, 1995,



p. 12. Because Federal is paying $13.9 mllion, the U S CC conput ed
that the Debtor gave a 9.9% litigation or risk discount. 1d. For
pur poses of this dispute, the only other relevant ternms are that the
Debtor will release Federal fromclains against the policy and w |
obtain rel eases from“other insureds including [Chenical] and ot her
entities who may claimto be insureds under the Policies . . . |~

i ncluding rel eases of any claimfor bad faith. Motion for Approval

of Conpronm se of Controversy with Federal Insurance Co., filed Cct.

3, 1995, p. 4.

The difference between the $13.9 million to be received by
the Debtor and the $21 mllion face limts for product liability
coverage creates what some have called a “gap” of $6.1 million from
t he point of view of Chem cal.:?3

Chem cal's objections to this settlenent are as foll ows:

1. The Debtor is not presently entitled to policy proceeds
and has no need to liquidate them at sharp discounts for breast
inplant clains of limted, if any, value. Oher than costs incurred
by the Debtor defending itself against breast inplant |awsuits,
because the Debtor has never paid any noney to a plaintiff, it has

not experienced a “loss” for purposes of the policy. Because the

personal injury lawsuits are stayed, the Debtor will not |ikely be

3] believe that HVR is not a co-insured of this particular
policy. But its argunents are substantially the same as Chem cal's
and | use this policy only to illustrate a concept.
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maki ng any paynments until after a plan is confirnmed. Furthernore,
it isunlikely that it ever will have to pay because the clainms | ack
merit.

2. The relief requested can only be granted in an
adversary proceedi ng because the Debtor is in essence seeking a
determ nation of the extent of Chemical's interest in the policy and
other forms of equitable relief.

3. The Court lacks jurisdiction to allow the Debtor to
“sell” property interests which are not part of its estate. Since
only the Debtor's interest in the insurance policy, and not the
policy itself is property of the estate, the Debtor can sell or
di scount only its own interest, not the entire policy. The Court
cannot force Chemical torelease its rights in the policy or its bad
faith claim

4. Even if the Court had such authority, it could not be
exerci sed wi t hout providi ng Chenm cal with adequate protection of its
ri ghts.

In strictly business terns, Chem cal conplains that it has
its own products on the market which are subject to or potentially
subject to lawsuits. The settlenents pose three types of threats to
Chem cal 's business. First, by allowing one of its co-insureds to
gobbl e up such a large, disproportionate and unjustified share of

the product coverage limts, it leaves too little available for



Chem cal. Second, whatever woul d have been left over for Chem cal
is being released so Chemical would have no access to the $6.1
mllion gap. And finally, it jeopardizes Chemcal's rights to
access higher Ilevel excess and unbrella policies. I f Chem cal
shoul d ever present a clai mupon one of these policies, the insurer
m ght argue that the |lower |evel coverage, in this instance, under
t he Federal policy, was not exhausted and therefore the higher | evel
excess insurer has no contractual duty to pay.

Chem cal 's brief in support of its objections cited strong
authority for several of its argunments, nost notably the |ack of
authority to prejudice its independent rights. These argunents are
forceful. |If any objection is sustained, of course, the insurance
settl enments woul d be scuttled. And because the Debtor is relying on
these settlenments to serve as a tenplate for settlenments with many
ot her insurers involved in the Wayne County litigation, the failure
to approve these ten settlenments will have vast repercussions. It
will cause the Debtor to risk litigation of the renmaining insurance
assets including years of anticipated appeals and possibly retrials
and new appeals. Since the insurance coverage is so |large a part of
the Debtor's total assets, any delay in accessing these limts would
i nevitably delay the adm nistration of this case. Fromthe Debtor's
perspective then, a lot is riding on these ten settl enents.

For this reason, the Debtor diligently attenpted to resol ve



t hese objections. HWVR, Chemi cal, and the Debtor eventually reached
a settlenment, whereby HMR and Chemical would wthdraw their
obj ections to the pending notions to approve the ten insurance
conprom ses and HVR will dismss its appeal of the prior order
approving such a conprom se. It is this settlenent which is the
subject matter of this opinion.

On Decenber 27, 1995, the Debtor filed its notion for
approval of its settlement with HVR and Chemical. Attached to the
nmotion were two exhibits which separately stated the ternms of the
agreenents with each of the settling conpanies. All three conpanies
were referenced in the HWR term sheet and consideration ran to and
fromall of them Only the Debtor and Chemi cal are referenced in
the other termsheet, which the parties denoni nated their “Ilnsurance
Escrow Agreenent.”

In return for withdrawing its appeal and objections to the
ten insurance settlenents and for not objecting to others |ike them
inthe future, HVR woul d recei ve 2% of the proceeds recovered by the
Debtor now and so far, and 2%%%6 of any future recoveri es. These
payment s woul d, of course, cone fromproceeds of only those policies
in which HVWR is a co-insured with the Debtor. There is also a
conplicated arrangenment for HVR to assign, if it w shes, certain
claims against policies to Chem cal and/or the Debtor, which

provi sions arise out of indemities which Chem cal gave HVR when



Chem cal sold its Marion Merrell Dow, Inc. subsidiary to Hoechst
Corporation on June 28, 1995. The US CC, representing all
creditors whose clains are not represented by the TCC, supported the
notion to approve this conprom se. The TCC, however, opposed it.
The Chemi cal settlenent is nore conplex. |t provides that
Chem cal withdraw its objections to the pending insurance
settlenments and to further insurance settlenments |ike them The
parties' interests in the insurance policies will follow the
proceeds of those policies which will be held in escrow Al |
argunents regarding the allocation of those proceeds between the
Debt or and Chem cal are reserved, and cannot be raised any earlier
than the first hearing on a disclosure statenent. The agreenent
provi des details regarding investnment paranmeters for the escrowed
funds and a conplicated set of fornulas for allocation under vari ous
agr eed hypot hetical circunstances such as in the event the i nsurance
proceeds turn out to be greater than the anmount of allowable clains
agai nst them The agreenent al so provides a linted opportunity for
the Debtor to withdraw a small portion of the escrowed funds upon
certain prescribed circunstances and after notice and a hearing.
Chem cal can, from time to time, but not sooner than the first
hearing on a disclosure statenment, request di sbursenents to it from
the escrow in paynment of its own clainms for insurable |osses.

Finally, in the event of a dispute regarding disbursenents fromthe



escrow, the agreenent provides that no funds may be di sbursed until

a final order of the Court, inclusive of appeals through the Suprene

Court.

The TCC has nunmerous objections to the approval of these
agreenments. First, it argues that a term contained in both
agreenents is illegal or inpossible. Both agreenments provide that

their terns apply retroactively to insurance settlenents already
approved by the Court. Since the order approving those settlenents
is on appeal, this Court is powerless to nmodify it.

Second, the TCC objects to paying anything to HVR at this
time because it is entirely likely that HVR will never have a cl aim
whi ch woul d trigger access to the policies being cashed out, and so
the paynents are a waste of noney.

Third, the TCC continues its claim(that it unsuccessfully
argued in conjunction with the earlier insurance settlenents
approved in August) that the individual tort claimnts thenselves
have a property interest in the insurance. Therefore, the paynent
of 2% or 2% of the insurance proceeds to HVR inproperly deprives
the claimants of their property. And, of course, should the tine
come that Chem cal makes a demand for a disbursenment under the
escrow agreenent, the TCC woul d make the same objection.

Fourth, the TCC objects to approval of this agreenent

because t he agreenent keeps changing fromday to day. Indeed, the
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Debtor and M. GIlbert conceded that a few terns, which they
denomi nate as “mnor” or “non-material” have changed, but actually
involve only the rights and obligations of HVR and Chenical inter
sese, and only mnimally inmpact on the Debtor. Nonetheless, the TCC
objects that it is being asked to shoot at a “noving target.”
Fifth, the overriding objection of the TCC (which the US
CC fornmerly held) is that the i nsurance escrow agreenent between the
Debt or and Chem cal “woul d gi ve Dow Chem cal virtual veto power over
consummation of a plan in this case.” Statenment of Alfred Lurey,
Esq., Counsel for Tort Claimants Commttee, Transcript Jan. 22,
1996, p. 22, lines 16-18. The agreenent does this, according to the
TCC, because it would all ow Chem cal to delay access to the proceeds
of the insurance settlenments for years while it appeal ed an order of
this Court, including any confirmation of a plan. This would hold
up di sbursenments to creditors, including those tort claimnts who
are sick and dying. The |everage which Chem cal could exert would
i npact markedly on the negotiating postures |eading up to a plan.
Sixth, these settlenments “constitute creeping plans of
reorgani zation.” Transcript, p. 34, lines 22-23. These settlenents
are not sinple agreenents to allow the Debtor to discount the
policies and hold the proceeds pending further order of the Court.
| nstead, as counsel for the TCC put it in closing argunent, these

agreenments have “all kinds of bells and whistles.” Transcript at p.
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35, line 2.

Seventh, the TCCrem nds the Court that with respect to the
Chem cal settlenent, this is a settlenment between rel ated parties as
Chem cal is the Debtor's parent conpany. Because of the trenmendous
benefit that, according to the TCC, Chem cal receives out of this
agreenent, the agreenent cannot withstand the greater scrutiny that
i nsi der deals require.

Oiginally, the US CC also objected to the Chem cal
settlenment. However, after the proofs and argunments were concl uded,
and while this opinion was being drafted, that commttee filed a
wit hdrawal of its objection. Accordingly, the posture now is that
the only opposition to either settlenent is by the TCC.

The notion was tried, with only one witness testifying, on
Monday, January 22, 1996. Scott G lbert, a partner in the law firm
of Covi ngton and Burling, and who specializes in insurance disputes,
testified for the Debtor in support of the notion. M. G bert
negoti ated and largely drafted the underlying insurance settlenent
agreenents. He also negotiated and largely drafted the agreenents
with HWR and Chem cal. His testinmony explained the terms of the HWR
and Chem cal agreenents. He al so explained the goals which the
Debt or hoped to achieve and how the agreenments satisfied them It
is fair to say that his testinmony provided strong support for a

determ nation that the settlements were good for the estate and
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ought to be approved.

Havi ng considered the testinmony, the argunents of the
parties, and the briefs submtted, the Court nowenters its findings
of fact and concl usions of |aw, pursuant to F.R Bankr.P. 7052, with
respect to this contested matter. As a prelimnary matter, the
Court concludes that it has jurisdiction over this dispute pursuant
to 28 U. S.C. 81334 and 8157(a). This is a core proceeding. 28

U.S.C. 8157(b)(2)(A).

DI SCUSSI ON

This Court has authority to approve the proposed
settlements pursuant to Bankruptcy Rule 9019(a), which provides:
“On notion by the trustee and after notice and a hearing, the court
may approve a conprom se or settlement.” F.R Bankr.P. 9019(a). 1In

Protective Comm for |ndependent Stockholders of TMI Trailer Ferry

Inc. v. Anderson, 390 U.S. 414, 424 (1968), the Suprene Court stated

that “[c]onmprom ses are a nornal part of the process of
reorgani zation. In adm nistering reorgani zation proceedings in an
econom cal and practical manner it will often be wise to arrange the

settlement of <clainse as to which there are substantial and
reasonabl e doubts.” And, of course, the |l aw favors conprom se. |In

re A& C Properties, 784 F.2d 1377, 1383-84 (9th Cir. 1986); In re

Joint Eastern & Southern Dist. Asbestos Lit., 129 B.R 710, 861 (E.
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& S.D. N Y. 1991).

Though TMI Trailer involved the approval of a conprom se

that formed part of a reorganization plan, settlenent agreenents may
also be entered during the reorganization proceedings. In re

Texaco, Inc., 84 B.R 893, 901 (Bankr. S.D. N. Y. 1988). Whether the

conprom se is effected separately or in the body of a reorganization
plan will not affect the approval analysis required of the

bankruptcy court. See In re Drexel Burnham Lanbert G oup, Inc., 134

B.R 493, 496 (Bankr. S.D. N. Y. 1991).
A proposed settlenment should only be approved by the
bankruptcy judge upon a determ nation that the settlenment is “fair

and equitable.” TMI Trailer, 390 U S. at 424. VWhen consi dering

whet her to approve a proposed settlenent, “the bankruptcy court is
charged with an affirmtive obligation to apprise itself of the
underlying facts and to make an i ndependent judgnment as to whet her
the conprom se is fair and equitable. The court is not permtted to
act as a nere rubber stanmp or torely on the trustee's word that the

conprom se is reasonable.” Reynolds v. Conm ssioner of Interna

Revenue, 861 F.2d 469, 473 (6th Cir. 1988) (citing In re American

Reserve Corp., 841 F.2d 159, 162-63 (7th Cir. 1987). However, the

court need not conduct a “mni-trial on the nerits of the

settlenment.” Drexel Burnham Lanbert, 134 B.R at 496; |l n re Enerqy

Coop., Inc., 886 F.2d 921, 927 n.6 (7th Cir. 1989). | nstead, the
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obligation of the court is to “canvass the issues and see whether
the settlement ‘falls below the |lowest point in the range of

reasonabl eness.’” Drexel Burnham Lanbert, 134 B.R at 497 (quoting

In re WT. Grant Co., 699 F.2d 599, 608 (2d Cir. 1983), cert.

deni ed, Cosoff v. Rodman, 464 U.S. 822 (1983)).

I n determ ni ng whet her a proposed settl enment agreenent is
fair and equitable, nmany courts have recited that courts should
consider the follow ng factors:

1. The bal ance between the |ikelihood of the plaintiff's
or defendant's success should the case go to trial conpared to the
present and future benefits offered by the settlenent;

2. The prospect of conplex, costly and protracted
litigation if settlement is not approved;

3. The proportion of class nmenbers who do not object or
who affirmatively support the proposed settl enment;

4. The conpetency and experience of counsel who support
the settl enment;

5. The relative benefits to be received by individuals or
groups within the class;

6. The nature and breadth of releases to be obtained by
of ficers and directors; and

7. The extent to which the settlement is the product of

arms length bargaining (i.e. whether the agreenment was reached
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bet ween i nsiders without creditor participation).

See Texaco, 84 B.R at 902; Connecticut General Life Ins. Co. v.

Uni t ed Conpani es Financial Corp. (lLn re Foster Mg. Corp.), 68 F.3d

914 (5th Cir. 1995). This list is conmprehensive but not inclusive.

As the Court in TMI Trailer stated, the bankruptcy court should

consider ”. . . all . . . factors relevant to a full and fair
assessnment of the wi sdom of the proposed conprom se.” 390 U S. at
424,

The bankruptcy court's determ nati on of whether to approve
the proposed settlenent nmust reflect an adequate and intelligent

consi deration of the nerits. TMI Trailer, 390 U S. at 434. This of

course entails a thorough analysis of each relevant factor and
cursory statements such as “the alternative to settlenment was
extensive litigation at heavy expense,” is not sufficient. 1d. The
Court explained that the trial court’s decision nmust be “the result
of an adequate and intelligent consideration of the nmerits of the
claims, the difficulties of pursuing them the potential harmto the
debtor's estate caused by delay, and the fairness of the terns of
settlement . . . .7 |d.

The cl earest way to address these factors is in the order
present ed above. The discussion of these factors follows.

1. The bal ance between the |ikelihood of success conpared

to the present and future benefits offered by the settl enent.
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As not ed above, the arguments of HVR and Chem cal as to t he
| egality of allow ng the Debtor to conprom se away their independent
property interests in the insurance policies are form dable and are
supported by recent authority by appellate courts. Shoul d their
obj ecti ons be sustained, a major part of the Debtor's business plan
woul d be seriously jeopardized. The agreenents allow the Debtor to
dodge this cannon shot. The present and future benefits of the
agreenents are therefore substantial as is the risk of |oss on the
merits.?4

2. Prospect of conplex and protracted litigation if
settlenment is not approved.

If the settlenment is not approved, the litigation over the

4 take this opportunity to note howdifficult this finding is
for a judge who would ultimately have to make the decision on the
merits. When a bankruptcy court is reviewing a settlenment of a
state or other non-bankruptcy court action, it can inpartially weigh
the merits of the parties’ relative positions with detachnment and a
nodi cum of comfort. Not so, however, when the prognostication is of
what the result would likely be if the matter being settled is
instead being litigated and woul d be decided by the one perform ng
t he prognosti cation.

Because t he obj ections of HVR and Chem cal to the ten i nsurance
settlements have not yet been fully tried, it cannot be said for
sure what the outcone would be. And of course, a judge should not
be offering a preview of a decision yet to be nade. By calling the
objections of HVR and Chemcal to the approval of the ten

settlenments “substantial” and their argunents “form dable,”
therefore, | do not intend to flash any signal as to the actua
out come of those contested natters. |Instead, as the record of these
proceedings will denonstrate, it is no secret that | have agonized

over the pros and cons of this “legality” argument.
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approval of the ten insurance conprom ses will continue. Chem cal
and HVR settled their dispute over these conprom ses before it was
their turn to call witnesses. It would be only fair, therefore, as
the Court previously ruled, to reopen the proofs to allow these
parties to nake the case that the insurance contracts do not pernit
the Debtor to unilaterally settle litigation against an insurer in
a way which will prejudice the co-insureds.

While this litigation will not be conplex, it m ght pose
an issue of first inpression. 1In the course of the hearing on the
approval of the ten insurance settlenments, the Court posed a
hypot hetical meant to expose the underlying issue involved in the
"l egality" attack. Assume a policy of insurance in which A and B
are co-insureds. Assume A has a claim to make on the insurance
policy which woul d exhaust the limts, but fails to do so within the
policy's strict time limts, thus giving the insurer a contractual
defense to the claim Assume further that the insurer fails to
raise this technical defense and instead pays the claim Does B
have a cause of action against the insurer for inproperly paying a
defensible claim to A which exhausts the policy limts? Thi s
hypot hetical |ays the ground work for further argunentation. If B
has no cognizable cause of action against the insurer for its
failure to assert a contract defense, then how could B maintain an

action against the insurer if the defense were raised, litigated
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with A and then conprom sed? Since contractual defenses to the
Debtor's <claim are the subject matter of the Wyne County
l[itigation, and the conprom se thereof is the subject nmatter of the
underlying dispute here, this hypothetical question becones highly
relevant. While Chem cal's prehearing nenmorandumin support of its
objection to the Debtor's settlenents, filed Decenber 5, 1995,
attenmpts to address this question, the authority it cited is not
terribly strong. On the other hand, the Debtor failed to respond at
all. The Court therefore foresees having to pass upon what may very
wel | be an issue of first inpression.

Mor eover, Chemi cal and HVR assert sonme form of contract
argunments. Chemcal clains that it was the only one of the co-
i nsureds authorized to deal with the insurers. Its witnesses,
presumably, will attenpt to make out such a contract theory or at
| east a course of dealing. As stated, the Court does not see these

guestions as bei ng unduly conpl ex, but they are certainly difficult.

The litigation would not be “protracted” because such a
hearing would probably be concluded next nmonth, and after only
perhaps at nost a day's worth of testinony. However, one can feel
quite confident that no matter what the outcome of such litigation
at the trial court level, it will be followed by years of appeals.

If the term “protracted litigation” is nmeant to include the years
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i nvolved in the appell ate process, then the Court nust and does find
that the litigation would be protracted if the settlenment is not
approved.

On the ot her hand, because the TCC has its own i ndependent
set of objections to the approval of the underlying insurance
settlenments, the fact that HVR and Chem cal m ght appeal from an
adverse decision approving those settlenents would be of no
consequence, since surely the TCC would also appeal. Thus by
renmovi ng Chem cal and HVMR as an inpedi ment through these proposed
side settlenment agreenents the Debtor assures itself only of a
better chance of having its insurance settlenments w thstand the
appel l ate process, but not of avoiding it in the first instance.

Accordingly, this factor does not predomnate in either direction.

3. Proportion of creditors® who do not object or who
affirmatively support the proposed settl enent.

Factors are enunciated to help guide a trial court in
exercising its discretion. However, it is this Court’s experience

that frequently the factors are so vague as to rai se nore questions

SThis factor is wusually stated as “proportion of the class
menbers who do not object or who affirmatively support the proposed
settlenment.” However, that fornmulation is not well-suited for
pur poses of this settlenment or probably nopst settlenents subject to
bankruptcy court approval since it seens to presunme that the
settlenent inpacts only a particular class of creditors or interest
hol ders. As here, that usually is not the case.
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than they answer. 1In the context of this case, at |east, that seens
to be the case with respect to factor #3.

How i s a court supposed to create a “proportion” fromthe
claims in this case? Since we know that the TCC opposes both
settlenments and that the US CC (at |east now) approves of both
settlenments, do we say that the creditors are evenly split, and so
the proportion is 50 But the TCC represents hundreds of thousands
of individuals (maybe even a mllion or nore) who wll assert
billions of dollars of hotly disputed clains against the estate.

The U S CC represents all other creditors, about 2000 in number,

hol di ng approximately $1.2 billion of undisputed |iquidated clains
against the estate. Should the Court instead conpute their
proportion by saying that perhaps a mllion creditors oppose them

versus 2,000 who support then? Or, should we do an informl
estimation and say that nultiple billions of dollars of tort clains
oppose the settlements while a “nmere” $1.2 billion of comrerci al
claim support then? O finally, does the Court weigh the votes
only of allowed clains? If that is the case, then the tort
claimants would be clearly outvoted because their clainms are
schedul ed as disputed. And since they have largely not filed any
proofs of claim as of this tinme, for purposes of discussion, we
could easily say that there are no allowed tort clains at the

present tine. On the other hand, because the $1.2 billion of
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commercial claim were schedul ed by the Debtor as |iquidated, not
contingent and undi sputed, by virtue of 81111(a) these clai mants al
have al |l owed cl ai ns.

Nei t her the TCC nor the Debtor offered any gui dance on this
guestion, and in the very short tim allotted to the Court to make
this decision, we could find nothing on point. Suffice it to say,
therefore, that the Court is unable to nake a finding as to the
proportion of creditors who support versus oppose the two
settlenments because the Court is unable to “conpare apples with
or anges.”

4. The conpetency and experience of counsel who supports
a settlenment.

Scott Gl bert testified in connection with other contested
matters in this case and so his background and experience are well
known to the Court. He is perhaps one of the |eading attorneys of
this niche of the law. This factor weighs very heavily in favor of
the settlenents.

5. The relative benefits to be received by individuals or
groups within the cl ass.

In connection with this contested matter, this factor has
no rel evance.

6. The nature and breadth of releases to be obtained by

of ficers and directors.
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In connection with this contested matter, this factor has
no rel evance.

7. The extent to which settlenment is the product of arnmns-
| engt h bargai ni ng.

The undi sput ed and uni npeached testinony of M. G | bert was
that the negotiations were difficult in substance and i n manner, and
right up there in terns of heatedness with his negotiations with the
insurers. While it is true that, with respect to Chem cal, G bert
was negotiating a settlenent between related parties, hi s
characteri zati on of the negotiating process was that it was highly
contenti ous. The Court’s own perception of the vehemence of the
parties’ disagreenents when Chem cal argued its objections to the
ten insurance settlenments is to like effect. Accordingly, the Court
finds that both settlenents are the products of arnms-I|length
bar gai ni ng.

Recapi tul ati on and TCC s Arqunents

Of course, there is nore to the process than nerely toting
up the factors and then deci di ng how nmany support approval and vice
versa. As is the case in deciding whether to grant an injunction,
if a small handful of factors strongly predomi nate in favor of one
side, it may outwei gh a nuch | arger nunber which tend the ot her way.

In re DelLorean Motor Co., 755 F.2d 1223, 1229-1230 (6th Cir. 1985).

But here those few factors that are relevant tend to support
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approval of the two settl enents.

Nonet hel ess, the TCC raised substantial argunments which
ought to and will be addressed.

The TCC argues that the provision in both settlenments which
would permt them to apply to insurance settlenents approved in
August in an order which is now on appeal inperm ssibly nmodifies the
terns of that order. Originally, Chenical objected to the approval
of the August settlenments and only withdrew its objection when
| anguage was inserted in the order approving the settlements which
provi ded that the proceeds of the settlenment would be held in escrow
and Chemical’s rights to the proceeds would be preserved. The
specific provisions of that order which the TCC clainm would be
nodi fi ed by the new agreenments stated that the settlenent funds nay
be used “solely for the purposes provided in the Settlenent
Agr eenent and consi stent with this Oder . . . .7 Or der
Aut hori zing and Approving Conprom se and Settlenment Between Dow
Cor ni ng Corporation and Hartford Accident and | ndemity Conpany

p. 5, 913. Paragraph 11 of the order further provides that the
Debtor will not disburse the settlement funds w thout a final
nonappeal abl e order of the Court after notice and a hearing. |t
contains this proviso:

Provi ded, however, that the funds shall only be

di sbursed pursuant to any such order for paying

future or past Allocated Expenses, GCeneric

Expenses or Liability Paynments or paynents as
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approved by order of the Court, which may

i nclude paynents for past, present or future

claims of other insureds as are determ ned by

any such order to be covered by any of the

Policies, in accordance wth the parties’

respective rights.

While the TCC is undoubtedly correct that this Court is
di vested of jurisdiction to modify its own orders that are now the
subj ect of appeal, that is not what is happening here. The previous
order specifically stated that the co-insureds, which would include
HVR, would be permtted to request funds recovered by the Debtor

under those settlenents and the Debtor would be permtted to

di sburse such funds on account of any “past, present and future

clainms against the Insurers by . . . other naned insureds . . . .7
(Enmphasi s added). By virtue of the settlenent agreement with HVR
the Debtor is agreeing to a disbursement fromthe fund obtained in
t he August settlenment to the extent of 2% of the funds obtained from
i nsurance policies in which HVR was a co-insured. This agreenent is
specifically contenpl ated under the prior order. Accordingly, this
objection will be overrul ed.

The TCC s objection to paying any noney at this tinme to HWR
totally m sses the point of settling. No one disputes that HWR
m ght never have a claim against the policies which are being
conprom sed by the Debtor. But, then again, it mght. HWVR is a
very | arge pharmaceuti cal conpany, and pharnmaceuti cal conpani es get
sued rightly or wongly for product liability. The Debtor quite
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properly nmade the business judgment that it is worth what its
w tness characterized as nui sance value to forecl ose the possibility
t hat HVR m ght i ndeed have significant clainms agai nst these policies
sonetime in the future. Nothing in the record contradicts that
busi ness judgnent. Therefore, this objection will be overrul ed.

The TCC has consistently maintained that each individual
who clainms a right to recover damages fromthe Debtor arising from
product liability or other tort clainms which would be covered by the
Debtor’s liability insurance policies has a property interest in
those policies. Its theory is not without some precedent. However,
in the August hearings, the Court overruled this objection. This
obj ection was |ikew se raised in the TCC s own objections to the ten
settlenments, approval of which are still pending. A fuller
explication of why the Court previously rejected this property
rights theory in August and why it rejects it now will be provided
in connection with the Court’s decision on the pending ten insurance
settl enments.

The TCC argues that if the provision buying off HVRis such
a good deal from the Debtor’s viewpoint, it ought sinply to pay
these suns out of its own corporate funds and | eave the insurance
settlenments funds alone. If its position that the tort clai mants do
have individual property rights in the policies is ultimtely

vi ndi cated, the i nsurance funds ought to be there whol e, not reduced
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by 2% or 2% The U S CC also had a variety of suggestions for
rewiting these deals in what it felt was a | ess obj ectionabl e way,
whi ch of course it has now w thdrawn. But these are settlenents
with two other large and strong-willed <corporate entities.
Conproni ses are just that, and they are rarely perfect. Experience
teaches that “ideal proposals obstruct action or, as has been said,
the best is the eneny of the good.” Herbert Stein “A Presidenti al

Budget Message,” Wall Street Journal, Friday, January 19, 1996, p.

Al2.

Finally, if the TCC s property right argunent were
ultimately vindicated, its constituents could be allowed a super-
priority to conpensate themfor the use of their funds in *buying-
off” HVMR. See, e.qg., 11 U.S.C. 8507(b). And in this case, with the
Debtor’s enornous wealth, a super-priority really nmeans sonething.
Therefore, this objection will be overrul ed.

M. Glbert testified about three changes fromthe ori gi nal
t hree-party agreenent which was attached to the notion for approval.
The nost significant of these, as argued by the TCC, is the change

in HWR s duty to assign clainms against insurers to the Debtor and

Chem cal . Oiginally that duty was fixed. Under a recent
nodi fication, HVR will have the discretion to assert its own claim
against an insurer or to assign it. The whole issue of these

assignnments arises fromChem cal’s indemmities to HVR gi ven when t he
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sale of Marion Merrell Dow closed |ast sumrer. M. G Ibert
testified that the Debtor would not have asked for assignnments from
HVR, the provision existed at all only at Chem cal’s request. No
contrary evidence tending to show the inportance of this assi gnnment
provi sion was received. The Court finds that as far as the estate
is concerned, the provision for assignments in the original

agreenment was not material, and neither is this m nor nodification.

The second change is a clarification in the term
“termnation date.” A sentence clarifying that term was placed on
the record and the parties stipulated that if an order is entered
approving these settlenents it should include such a clarification.

The third involved a clarification of the tim ng of the 2%
and 2¥%6 paynents to HVR. That, too, is no real nmodification and is
clearly not material. This objection, too, will be overrul ed.

Perhaps the mjor objection by the TCC is that the
settlement with Chemical will tilt the playing field markedly in
favor of Chem cal and to the detrinment of the other participants,
especially the tort clainmants. VWhile the Court should be and is
wary of attenpts to tilt the playing field, such results cannot
al ways be avoided. Nearly every decision a court renders will cause
such an effect. The best a court can do is to avoid doing so

unnecessarily or prematurely.
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The crux of the TCC s argunent turns on the esoterica of
stays pendi ng appeal. The specific provision of the insurance
escrow agreement which draws the attention of the TCC (and
previously the US CC) is paragraph 7. It states:

7. Any distribution of any nonies in any
Settlement Fund shall be only on Order of the
Bankruptcy Court consistent with the rights of
interested parties in the relevant policies,
after hearing on at |east 30 days notice. Any
Order of such Court establishing a separate,
segregated account for Settlenment Funds shall
i nclude the follow ng provisions:

(a) Any request for distributionfiled
with the Bankruptcy Court shall be
accompani ed by supporting
documentation showing the specific
paynments for which reinbursenent is
sought, and, wher e appropri at e,
exhaustion of applicable wunderlying
limts by actual paynents or agreed
exhausti ons.

(b) Objections to requests for
distribution nust be filed within 21
days after service of notice of
hearing, wunless a longer time is
establi shed by Order of the Court.

(c) Any decision by the Bankruptcy
Court with respect to any right to or
request for distribution of Settl enent
Funds shall be subject to appeal to
the United States District Court, the
Sixth Circuit Court of Appeals and the
United States Supreme Court, and no
funds shall be distributed from any
Settlement Fund until all appellate
ri ghts are exhausted.

The TCC worries that if the term“Order of the Bankruptcy Court” in
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paragraph 7 includes the order confirm ng a plan of reorgani zati on,
t hen Chem cal would be able to tie up the funds for an inordinately
| engthy period of tine, to the detrinment of the tort claimnts. By
its reading of the provision, none of the funds which were or would
be generated from i nsurance settlenments would be available to the
Debtor for paynent on clainms if Chemcal rejected the plan and
appealed its confirmtion. | ndeed, i f anybody appeal ed
confirmation, it would tie up the funds.

Unless there is a consensual plan to which none of the
possibly mllion parties in interest objected, the likelihood of
soneone appealing the confirmation order is substantial. Therefore,
at | east according to the Debtor, Chem cal does not have any veto
power .

The TCC s response is that even if soneone appeal ed the
order confirm ng the plan, the Debtor could proceed to consunmmate
the plan by paying out clains, thereby perhaps nooting such an
appeal. The only way that could not happen, according to the TCC,
isif the Court were to grant a stay pendi ng appeal. However, under
the Insurance Escrow Agreenent, Chem cal would not need to even
apply for a stay pendi ng appeal because the terns of the settlenent
specifically bar the Debtor from maki ng any payment until a fina
non- appeal abl e order is obtained. Since Chemcal, as testified by

M. Glbert, has an extrenely litigious reputation, it would not be
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unlikely to see Chem cal take an appeal to the Suprene Court, thus
tying up consummation of the plan for years.

Seeking a stay of a confirmation order in a chapter 11 case
as huge as this one is quite a difficult undertaking. However, as
t he Debt or expl ai ned, Chem cal would not |ikely be required to post
an enornous bond if the issue it is appealing is nerely title to a
particul ar asset. When an asset is sold free and clear of |iens and
interests, with such liens and interests to follow the proceeds, it
woul d seem unfair to allow the proceeds of such a sale to be
di sbursed before an appeal is concluded and to thereby perhaps noot
the appeal of the party who clains an adverse interest in it.
Therefore, it would not be unlikely that some form of stay barring
di sbursenent of the specific funds in dispute would be granted in
the event of a Chem cal appeal.

It is understood that Chemni cal has reserved the argunent
that the Debtor would not have experienced a |oss under the
i nsurance policies until it suffered judgnments in favor of the tort
plaintiffs, and consequently it could not disburse any of the
i nsurance settlenments funds nerely as a result of plan confirmtion.

But, cf. Inre UNR Industries, 942 F.2d 1101 (7th Cir. 1991).°% But

t he Debtor could use unrestricted corporate funds to begin the

6The | nsurance Escrow Agreenent preserves the Debtor’s right to
press for the UNR rule and even to argue that the policy limts are
bei ng accessed via the cash-out settlenments thensel ves.
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di sbursenent process, could borrow to make the payments or even
issue equity securities to fund the di sbursenents notw t hstandi ng
the freeze of the insurance proceeds. |I|ndeed, a plan could include
such a provision as an alternative in the event of an appeal.

The ten insurance settlements presently pending provide
that distribution of the proceeds of these settlenents could not be
made until entry of a final nonappeal abl e order. Thus at |east with
respect to the funds generated by these ten settlenments, Chenmical is
gai ning no additional |everage by adding a sim |l ar provision to the
| nsurance Escrow Agreenent. For these reasons, this objection by
the TCC will be overrul ed.

The TCC argues that these settlenents “constitute creeping
pl ans of reorganization.” This term first appears in In re

Continental Air Lines, Inc., 780 F.2d 1223, 1227 (5th Cir. 1986).

It represented a refinement of that court’s earlier denunciation of
a particular 8363(b) sale of substantially all of the estate’s

assets in |In re Braniff Airways, Inc., 700 F.2d 935, 940, rehearing

deni ed 705 F.2d 450 (5th Cir. 1983), where the court stated that the
contenpl ated transacti on “had the practical effect of dictating sone
of the ternms of any future reorganization plan . . . . The debtor
and the Bankruptcy Court should not be able to short circuit the
requi rements of Chapter 11 for confirmation of a reorgani zation plan

by establishing the ternms of the plan sub rosa in connection with a
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sal e of assets.” Since then, the term has appeared only three

times. See In re |lonosphere Clubs, Inc., 100 B.R 670, 674 (Bankr.

S.D. N.Y. 1989); Inre Terrace Gardens Park P’ ship, 96 B.R 707, 714

(Bankr. WD. Tex. 1989); In re BKWSystens, Inc., 69 B.R 81 (Bankr.

D. NNH 1987). It is not clear whether the TCCis referring to the
settlenments with HVR and Chem cal only or to those and to all of the
settlenments with the insurance conpanies as well. Either way, the
obj ection will be overrul ed.

Clearly, the Debtor is properly attenpting to settle
significant litigation with its insurers over one of its principal
assets, the insurance policies. The conplex nature of the dispute
and the enormous amounts involved dictate the need for sonmething
nore than a plain vanilla order in many of these settlenents.

“The degree to which the transaction would restrict the
debtor’s options in formulating a plan” is an additional relevant

consi deration when approving a conprom se. Cf. BKW Systens, supra.

However, “when an objector to a proposed transaction . . . clains
that it is being denied certain protection because approval is
sought . . . [outside] a reorganization plan, the objector nust

specify exactly what protection is being denied.” Continental Air

Lines, 780 F.2d at 1228. Wth regard to the settlenments before the
Court presently, the TCC fails to identify what protection is being

denied. It also fails to identify any particul ar provisions which
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are problematic on this score except, perhaps paragraph 8 of the
| nsurance Escrow Agreenent. That paragraph nmerely allocates the
ownership rights between Chem cal and the Debtor in the event that
it turns out that there is a surplus of proceeds after all allowed
claims are paid. There is nothing sinister about two joint owners
of an asset agreeing through a settlenent of a di spute howto divide
up unencumbered proceeds of the |iquidated asset. This hardly
constitutes a creeping plan of reorganization, especially when

contrasted with the facts in the Braniff Airways case.

The TCC argues that these are not just any settlenents.
Especially with respect to the settlement with Chenical, they are
deal s between rel ated parties. The case |aw clearly holds that when
a debtor in possession seeks to settle a dispute with its parent
conpany or with another related party, the court should give greater
scrutiny than in the usual case. The Court has done so here.

During the cl osing argunents, after trial, the Court raised

on its own, the recently decided Foster Mg. case, supra at p. 13-

14. In that case, the Fifth Circuit reversed and vacated a
settl enment between the Debtor and its parent corporation which was
opposed by the overwhel m ng body of creditors. At the tinme this
case was nentioned, both the US CC and the TCC were opposing the

approval of the Chem cal settlenent. VWhile the Foster M g. case

recogni zes that there should be no per se rule allowing a najority
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of creditors in interest to veto a settlenent, it is fair to say
that the Court at that nmonent was strongly weighing this precedent.
Since that time, of course, the US CC has switched sides and now
approves of both settlenents.

For the reasons stated above, the Court concl udes that both
settlements were arrived at after arns-length fair negotiations. It
is the Court’s opinion that the settlements do not unfairly benefit
ei ther side nor prejudice in any material way any of the significant
rights or objectives of the Debtor’s estate. And it is clear that,
by renoving a major inpedinent to inplenmenting the Debtor’s plan of
settling as many of its insurance disputes as it can, the agreenents
significantly benefit the estate. It is therefore the Court’s
conclusion that the settlenents are in the best interest of the

estate and ought to and will be approved.

Dat ed: January 25, 1996.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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